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RECENT DEVELOPMENT 

INTO THE WELL: DESIRED FUTURE 
CONDITIONS AND THE EMERGENCE OF 
GROUNDWATER AS THE NEW SENIOR 

WATER RIGHT 

Travis Witherspoon* 

I. CLAIM 

The 2007 State Water Plan projects that the population of 

Texas will swell to about forty-six million by the year 2060.1  The 

plan anticipates that total water demand will rise from seventeen 

million acre-feet in 2000 to 21.6 million acre-feet in 2060.2 

Municipal water use accounts for the single largest demand-

increase in the plan.3  The Texas Water Development Board 

expects Groundwater utilization to rise in almost every regional 

watershed.4 Cumulative groundwater production could 

conceivably top one million acre-feet by 2060.5  In many areas of 

the state, groundwater is highly undeveloped.6  Groundwater 

conservation districts across the state are engaging in a 

legislatively mandated collaborative planning process that will 

frame the future of groundwater production.7   

Projected population growth in Texas through the year 2060 

will require increases in water supply.  A rise in water demand 

will urge those that thirst, particularly municipal water 

providers, to look to the well for their supply strategies. State law 

requires joint planning among groundwater conservation 

districts to develop desired future conditions (―DFC‖) for each 

aquifer in their management area by September 1, 2010 and 
                                                                 
 * Travis Witherspoon is a second year student at the University of Houston Law 

Center. 

 1. 2 TEX. WATER DEV. BD., WATER FOR TEXAS 2 (2007). 

 2. Id. 
 3. Id. at  248. 

   4. Id. at 270.  

 5. TEX. WATER. DEV. BD., supra note 1, at  270. 

 6. Id. at 223 (emphasizing minimal groundwater level declines in most parts of the 

state). 

 7. TEX. WATER CODE ANN. § 36.108(d) (Vernon 2008). 
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every five years thereafter.8  Groundwater conservation districts 

use DFCs to calculate managed available groundwater (―MAG‖).9  

Districts use MAG to issue groundwater production permits for 

rights to retrieve and use groundwater.10  DFCs and MAG cap 

groundwater permitted production in a management area; 

accordingly.  The Texas Water code will limit or altogether 

preclude groundwater right acquisition beyond the reach of the 

MAG.11  The joint planning process and statewide increases in 

water demand will create a new class of water rights in 

groundwater. Regulatory and statutory differences suggest that 

groundwater rights could emerge as a new senior water right in 

two relationships: (1) groundwater-groundwater permittees, and 

(2) surface-groundwater permittees.  

II. WATER LAW AND HYDROGEOLOGY  

A. Surface Water  

Surface water is the ―ordinary flow, underflow, and tides of 

every flowing river; natural stream and lake; the storm water or 

floodwater in these water sheds; and every bay or river on the 

Gulf of Mexico.‖12  Surface water in Texas belongs to the state 

and, with the exception for domestic and livestock withdrawals, 

surface water users must acquire rights to divert water through 

a prior appropriation permit issued by the state.13  Diversion 

priorities among permittees are determined by priority dates on 

their respective permits; state law specifies that ―[a]s between 

appropriators, the first in time is the first in right.‖14  Prior 

appropriation was created in Texas with the passage of the 

Water Rights Adjudication Act 1967.15  The impetus of the Act 

was a severe drought in the 1950s that decimated the Rio Grande 

River; over 3,000 parties laid claim to water in the Rio Grande at 

an amount that exceeded the total volume of the river.16  The Rio 

Grande water rights adjudication took more than thirteen years 

to decide and an estimated ten million dollars in court costs and 

                                                                 
 8. Id. 
 9. See id.; see, e.g., POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., 

RULES OF THE POST OAK SAVANNAH GROUNDWATER CONSERVATION DISTRICT [13–15] (as 

amended 2008).   

 10. Id. 
 11. TEX. WATER CODE ANN. § 36.1132.  

 12. Id.  § 11.021.  

 13. Id. §§ 11.021, 11.024. 

 14. Id. §§ 11.022, 11.027. 

 15. RONALD A. KAISER, HANDBOOK OF TEXAS WATER LAW: PROBLEMS AND NEEDS 19 

(Texas Water Resources Institute, 1985). 

 16. Id.  



RD4 - WITHERSPOON - FINAL   6/18/2010  6:48 AM 

168 ENVIRONMENTAL & ENERGY LAW & POLICY J. [5:1 

attorney fees.17  The Act preempted a similar occurrence in other 

river basins by requiring those diverting water to state and prove 

a claim as to their use of surface water; in return, the Texas 

Water Commission—now the Texas Commission on 

Environmental Quality (―TCEQ‖)—issued dated certificates of 

adjudication and associated water rights permits for their 

diversions.18  The Act established existing users’ water rights and 

installed prior appropriation as the mechanism to determine 

seniority and acquire subsequent surface water rights.19 

A surface water right is basically a permit, or license, 

granted by TCEQ to take or divert state water from a 

watercourse.20  The permit specifies the flow and quantity of 

water allotted for diversion, the location of diversion point(s), and 

the type of use.  In order to acquire a water right, there must be: 

(1) water available in the watercourse for diversion, and (2) the 

water must be put to a beneficial use.21  In order to determine 

availability TCEQ estimates the total amount of water physically 

available at the proposed diversion point and then subtracts the 

quantity of water necessary to satisfy senior downstream water 

rights.22  If water is available, TCEQ may consider it 

unappropriated and issue a permit for it.23  TCEQ grants 

different type of permits: regular, seasonal, temporary, or 

emergency diversions.24  A regular permit is a perpetual water 

right that allows the permittee to divert water throughout the 

year pursuant to the permit’s conditions.25  A seasonal permit 

operates similar to a regular permit with the exception that 

diversions are limited to specific months or days during the 

year.26  Temporary and emergency permits are impermanent 

rights to divert and last up to a period of three years while 

emergency permits expire after thirty days.27  In the event of a 

drought, when water is unavailable, the latest, most junior 

permits are the first to be called upon to halt their diversions.28  

Regular permits are relatively uninterruptible and granted in 

perpetuity.29  As long as there is water available, these permits 

                                                                 
 17. Id.  
 18. Id. at 19–20, 22. 

 19. KAISER, supra note 15, at 19–20, 22.  

 20. Id. at 20.  

 21. Id.  

 22. Id. at 22–23. 

 23. KAISER, supra note 15, at 22–23. 

 24. Id.  
 25. Id. 
 26. Id. 
 27. KAISER, supra note 15, at 22–23. 
 28. Id. at 20. 

 29. TEX. WATER CODE ANN. § 11.027.  
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allow withdrawal pursuant to their priority.30  Regular permits 

with early dates carry the most seniority; however, water rights 

intended for transport out of the river basin of origin are junior to 

all other rights in the basin.31  The junior water rights provision 

on interbasin transfers severely limits the exportability of 

surface water rights.    

B. Groundwater  

Groundwater is defined as water percolating below the 

surface of the earth.32  Groundwater is not state owned and 

controlled like surface water.  Rather, any rights to groundwater 

belong to landowners, subject to limitation or alteration by local 

political subdivisions or groundwater conservation districts.33  

Districts issue permits for the production of groundwater.  The 

permits identify groundwater rights.34  

Approximately 100 districts geographically span nine major 

and twenty-one minor aquifers in Texas.  Each district manages 

its respective portion.35  Districts are collectively organized 

regionally, roughly along aquifer boundaries, in groundwater 

management areas.36  The Texas Water Development Board 

(―TWDB‖) designated management areas with the ―objective of 

providing the most suitable area for management of groundwater 

resources,‖ and there are sixteen management areas that cover 

all major and minor aquifers.37  Management area boundaries 

predominantly coincide with the boundaries of their respective 

aquifers though some management areas share a single aquifer 

due to the aquifer’s size.38  

Each district must submit groundwater management plans 

to the TWDB that describe its goals for the ―conservation, 

preservation, protection, recharging, and prevention of waste of 

groundwater.‖39  The executive administrator for the TWDB 

                                                                 
 30. Id.  
 31. Id. § 11.085. 

 32. Id.  § 36.001  

 33. TEX. WATER CODE ANN. § 36.002. 

 34. Id. § 36.113. 

 35. Groundwater Conservation Districts, 

http://www.twdb.state.tx.us/mapping/index.asp (follow ―Groundwater Conservation 

Districts‖ hyperlink) (last visited Feb. 15, 2010).  

 36. GCDs with Groundwater Management Areas (GMAs), 

http://www.twdb.state.tx.us/mapping/index.asp (follow ―GCDs with Groundwater 

Management Areas (GMAs)‖ hyperlink) (last visited Feb. 15, 2010).  

 37. TEX. WATER CODE ANN. § 36.001(13); GCDs with Groundwater Management 

Areas (GMAs), supra note 36.  

 38. GMAs with Major Aquifers, http://www.twdb.state.tx.us/mapping/index.asp 

(access ―GMAs with Major Aquifers‖ map) (last visited Feb. 15, 2010). 

 39. TEX. WATER CODE ANN. §§ 36.1071–72. 
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reviews and approves districts’ management plans.40  One goal 

indicated in each management plan is the district’s DFCs of its 

aquifers.41  If two or more districts are located within the 

boundaries of the same management area, joint planning is 

required among the districts.42  Districts are required to forward 

copies of their plans to the other districts in the area.43  District 

officers must meet annually to review new plans, plans in force, 

and consider accomplishments for the area.44  As a part of the 

joint planning process, districts must adopt, by a two-thirds vote 

of at least two-thirds of the voting districts, a collective DFC, or 

―the desired, quantified condition of groundwater resources (such 

as water levels, water quality, spring flows, or volumes) for [each] 

aquifer within a management area at a specified time or times in 

the future.‖45  The DFC of the management area must 

contemplate groundwater availability models and other data or 

information as well as aquifer conditions or uses that vary 

substantially from one geographic area to another.46  DFCs must 

be physically possible to achieve, and where multiple conditions 

are set within the management area, the conditions must 

collectively be compatible.47  TWDB approves DFCs then 

calculates managed available groundwater amounts for districts 

to use in planning and permitting.48  

The districts within the management area must ―ensure that 

its management plan contains goals and objectives consistent 

with achieving the desired future conditions‖ and promulgate 

rules and regulations that are necessary to implement the plan.49  

Any person with a legally defined interest in groundwater may 

appeal the approval of a DFC as well as protest a district’s 

administration of groundwater.50  To demonstrate a legal 

interest, this person would need to be one ―who owns land or 

groundwater rights in the district, has a legal interest in a well 

in the district, has authorization from the district to produce 

groundwater, or otherwise has an interest in groundwater in the 

                                                                 
 40. Id.  
 41. Id. § 36.1071(a)(8). 

 42. Id. § 36.108(b).  

 43. TEX. WATER CODE ANN. § 36.1071(a)(8). 

 44. Id. § 36.108(c). 

 45. See Id. § 36.108; ROBERT E. MACE ET AL., A STREETCAR NAMED DESIRED FUTURE 

CONDITIONS: THE NEW GROUNDWATER AVAILABILITY FOR TEXAS 3 (2008), available at 

http://www.twdb.state.tx.us/GAM/03-1_mace.pdf. 

 46. TEX. WATER CODE ANN. § 36.108(d).  

 47. 31 TEX. ADMIN. CODE § 356.2(8) (2008). 

 48. MACE ET AL., A STREETCAR NAMED DESIRED FUTURE CONDITIONS, supra note 45, 

at 4. 

 49. TEX. WATER CODE ANN. § 36.108(d–2).  

 50. Id. § 36.108(l). 
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district as granted by court order or judgment.‖51  This person 

may file the petition with TWDB to appeal the approval of a DFC 

where there is evidence that the condition is unreasonable.52  To 

determine the reasonableness of the DFC, TWDB is required to 

consider the following criteria when determining whether a DFC 

is reasonable:  

(1) the adopted desired future conditions are physically 
possible and the consideration given groundwater use; (2) 
the socio-economic impacts reasonably expected to occur; (3) 
the environmental impacts including, but not limited to, 
impacts to spring flow or other interaction between 
groundwater and surface water; (4) the state's policy and 
legislative directives; (5) the impact on private property 
rights; (6) the reasonable and prudent development of the 
state's groundwater resources; and (7) any other 
information relevant to the specific desired future 
condition.53  

Any person with a legally defined interest in groundwater may 

also petition TCEQ where a district or districts in a management 

area have: (1) not adopted rules, (2) adopted rules not designed to 

achieve the DFC of the management area, (3) adopted rules that 

fail to adequately protect groundwater, or (4) failed to enforce 

substantial compliance with its rules.54  

Districts need to adopt and submit DFCs for each 

management area to the TWDB not later than September 1, 

2010, and every five years thereafter.55  The executive 

administrator is required to provide each district with the 

approved MAG in the management area based upon the DFCs of 

the groundwater resources.56  Districts use the quantity of MAG 

as a parameter for the issuance of groundwater permits.57  

Districts are required, to the extent possible, to issue permits up 

to the point that the total volume of groundwater permitted 

equals the MAG.58  Before granting or denying a permit, the 

district is required to consider whether:  

(1) the application conforms to the requirements prescribed 
by [the Water Code]; (2) the proposed use of water 
unreasonably affects existing groundwater and surface 

                                                                 
 51. 31 TEX. ADMIN. CODE § 356.2(17) (2008). 

 52. TEX. WATER CODE ANN. § 36.108(1). 

 53. MACE ET AL., A STREETCAR NAMED DESIRED FUTURE CONDITIONS, supra note 45, 

at 6. 

 54. TEX. WATER CODE ANN. § 36.108(f).   

 55. Id. § 36.108(d). 

 56. Id. § 36.108(o). 

 57. Id. § 36.1132. 

 58.  TEX. WATER CODE ANN. § 36.1132.  



RD4 - WITHERSPOON - FINAL   6/18/2010  6:48 AM 

172 ENVIRONMENTAL & ENERGY LAW & POLICY J. [5:1 

water resources or existing permit holders; (3)  the proposed 
use of water is dedicated to any beneficial use; (4) the 
proposed use of water is consistent with the district's 
certified water management plan; (5)  the applicant has 
agreed to avoid waste and achieve water conservation; and 
(6) the applicant has agreed that reasonable diligence will 
be used to protect groundwater quality and that the 
applicant will follow well plugging guidelines at the time of 
well closure.59  

Domestic and livestock uses of groundwater are exempted by 

statute and do not require a permit.60  There are also exemptions 

for groundwater used in oil and gas production as well as 

mining.61  Other uses are non-exempt uses and require a 

production permit by the district.62  There are several categories 

of permits: (1) historical or existing use, (2) operating and 

transport, and (3) restricted or limited-production permits.63  A 

historic or existing use is a use that exists on or before a 

prescribed time period set by the district.64  Groundwater 

producers in operation during the historical use period can 

acquire historic use permits associated with their production.65  

Historic use is safeguarded by statute.66  Districts may protect 

historic use to the detriment of other permittees.67  An operating 

or production permit is a right to groundwater production for 

non-exempt operations that arose after the historical use 

period.68  Transport permits allow transporting water out of the 

district.69  A district by rule may regulate groundwater 

production through the spacing of water wells and well capacity; 

however, districts may not restrict production from operating 

permits unless all subsequent operating permits are similarly 

restricted, or the restriction is to protect historical use.70  

Districts may not impose more restrictive permit conditions on 

transporters than the district imposes on existing in-district 

users unless the restrictions: (1) apply to all new subsequent 

permit applications, (2) bear a reasonable relationship to the 

                                                                 
 59. Id. § 36.113(d)  

 60. Id. § 36.117(b). 

 61. Id. 
 62. TEX. WATER CODE ANN. § 36.113(a). 

 63. See, e.g., FAYETTE COUNTY GROUNDWATER CONSERVATION DIST., DISTRICT 

RULES [22–32] (as amended 2009). 

 64. TEX. WATER CODE ANN. § 36.116(b).  

 65. Id. § 36.113. 

 66. Id. § 36.113(e).  

 67. Id.  
 68. See, e.g., POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 

9.  

 69. Id.  
 70. TEX. WATER CODE ANN. § 36.113(e).  
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existing district management plan, and (3) are reasonably 

necessary to protect existing use.71  Restricted or limited 

production permits function as operating permits with 

conditional encumbrances on production.72  Some districts choose 

to separate these permits from operating permits, and others 

comingle the two.73  

C. Hydrogeology: Surface—Groundwater Interaction  

Interaction between surface and groundwater occurs 

primarily in three ways:  (1) streams gain water from aquifer 

inflow through the streambed, (2) streams lose water to an 

aquifer through outflow through the streambed, or (3) streams do 

both, gaining in some reaches and losing in others.74  Streams 

can gain water from spring discharges and baseflow seepage 

where the altitude of the water table surrounding the stream is 

greater than the stream-water surface.75  The opposite is true 

where the altitude of the water table is lower than the stream-

water surface, and water may infiltrate the streambed and seep 

into the ground.76  In some environments, a stream might always 

gain or always lose, while in other environments a stream might 

lose upstream and gain downstream.77  Groundwater production 

from a single well or small group of wells might only be local in 

scale; however, a multitude of wells that produce water from 

aquifer(s) over a broader area could have a regional impact on 

rivers.78  Groundwater withdrawals from an aquifer may cause 

the declination or cessation of spring flows and baseflows.79  In 

some instances, groundwater pumping can reverse the direction 

of flow between the aquifer and the stream.80  Comanche Springs 

and the Rio Grande River at El Paso are two extreme 

illustrations of this occurrence.81  

Prior to 1948, Comanche Springs in Ft. Stockton provided 

water for wildlife, recreation, a U.S. Army fort, and irrigation.82  

                                                                 
 71. Id. § 36.121-22. 

 72. Compare FAYETTE COUNTY GROUNDWATER CONSERVATION DISTRICT, supra note 

63, with POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 9.   

 73. Id.  
 74. U.S. GEOLOGICAL SURVEY, USGS CIRCULAR NO. 1139, GROUND WATER AND 

SURFACE WATER: A SINGLE RESOURCE 9–10 (1998). 

 75. Id. 
 76. Id. 
 77. Id. at 10. 

 78. U.S. GEOLOGICAL SURVEY, supra note 74, at 14. 

 79. ROBERT E. MACE ET AL., SURFACE AND GROUNDWATER—TOGETHER AGAIN? 2 

(2007), available at http://www.twdb.state.tx.us/gwrd/pdfdocs/. 

 80. Id. 
 81. Id. at 2–3. 

 82. Id. at 2. 
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A severe drought in 1948 prompted a local farmer to drill and 

pump groundwater for irrigation.83  Before the installation of the 

well field the ―Comanche Springs flowed about 19,000 gallons per 

minute; by 1962, Comanche Springs stopped flowing 

altogether.‖84  The springs flow predominantly in the winter and 

early spring months before the summer irrigation season 

begins.85  A similar effect has occurred on the Rio Grande River 

at El Paso.86  Until roughly 1920, the Hueco Bolson Aquifer 

discharged about 6,800 acre-feet into the Rio Grande via the Rio 

Grande alluvium.87  Greater municipal demand due to population 

growth in El Paso during the first half of the 20th century 

resulted in increased groundwater production.88  Estimated 

pumping from deep wells during the period climbed from 2,200 

acre-feet per year in 1910 to 31,000 acre-feet per year in 1953.89  

The heightened groundwater withdrawals reversed the flow 

between the Rio Grande alluvium and the Hueco Bolson aquifer, 

and the Rio Grande fed city wells drilled into the aquifer.90 

Roughly 33,000 acre-feet per year flow from the Rio Grande 

alluvium into the wells.91 

III.  DISCUSSION 

Urban population growth in Texas will increase demand for 

municipal use water.92  In Texas, the source of the majority of 

municipal water supplies is from rivers and streams, yet as 

future demands rise above available surface supply, municipal 

water providers will increasingly implement groundwater into 

their supply strategies.93  By September 1, 2010, the joint 

planning processes in management areas across the state will 

have developed DFCs for all major and minor aquifers.94  The 

MAG caps regional production in management areas, and as the 

MAG approaches exhaustion, landowners will be practically 

unable to obtain valuable production permits.95  The MAG 

calculation and district distribution of production permits is 

strikingly similar to the surface water prior appropriation system 

                                                                 
 83. MACE ET AL., SURFACE AND GROUNDWATER, supra note 79, at 2. 

 84. Id. 
 85. Id. 
 86. Id. at 2–3. 

 87. MACE ET AL., SURFACE AND GROUNDWATER, supra note 79, at 2.. 

 88. Id. at 2–3. 

 89. Id. at 3. 

 90. Id. 
 91. MACE ET AL., SURFACE AND GROUNDWATER, supra note 79, at 3. 

 92. TEX. WATER DEV. BD., supra note 1, at 2. 

 93. KAISER, supra note 15, at 11–12. 

 94. TEX. WATER CODE ANN. § 36.108(d). 

 95. Id. § 36.1132. 
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because, in both surface and groundwater, available water is 

apportioned through permits issued on a first-come basis.96  The 

surface water adjudication process and the installation of the 

prior appropriation system afforded current surface water users, 

and new water users, the opportunity to acquire a right to a 

portion of the available water supply.  

Groundwater will be apportioned similarly through the joint 

planning process. DFCs will determine the quantity of MAG, and 

the water will be allocated through production permits issued by 

the districts.97  Production permits to pump groundwater are 

similar to surface water diversion rights inasmuch as they are a 

permitted right to access water; when availability is exhausted 

there are practically no further water rights in the respective 

watershed.  Surface water has been widely appropriated, and 

water for new diversions from those watercourses may be limited 

or non-existent.98  A fully allocated MAG will produce the same 

effect, and a regional cap will similarly limit further access to 

water supply, as well as separate entities able to acquire water 

rights during availability from entities that cannot do so.  The 

quantity of MAG that precipitates out of the process represents a 

unique opportunity for water providers to acquire new water 

rights to a portion of the available supply before it is exhausted.  

Planning efforts to secure new water supply using 

groundwater are currently underway.99  The 2007 State Water 

Plan anticipates several new groundwater transportation 

projects that would bring groundwater to municipalities from 

nearby counties.100  Private entities also seek to meet municipal 

demand with groundwater supply. As a current example, at least 

one entity is currently in discussions with a central Texas river 

authority for the conveyance of roughly 50,000 acre-feet/year of 

groundwater to the San Marcos area from Bastrop and Lee 

counties.101  The joint planning process is the fundamental basis 

for groundwater as the new senior water right because it 

establishes an additional class of claims, beyond historical use, to 

an existent supply of water.  How rights to water resources are 

                                                                 
 96. Compare TEX. WATER CODE ANN. § 36.1132, with TEX. WATER CODE ANN. § 

11.0224. 

 97. See TEX. WATER CODE ANN. § 36; see, e.g., POST OAK SAVANNAH GROUNDWATER 

CONSERVATION DIST., supra note 9, at 67–68. 

 98. See  TEX. WATER CODE ANN. § 36.1132; see also Tex. Comm’n on Envtl. Quality, 

Water Availability Models, http://www.tceq.state.tx.us/permitting/water_supply/ 

water_rights/wam.html (last visited Feb. 15, 2010). 

 99. Asher Price, River Authority Looks East for Groundwater to Serve New 
Development, AUSTIN AM. STATESMAN, Nov. 18, 2009, available at http://www.statesman. 

com/news/content/news/stories/local/2009/11/18/1118waterpipe.html.  

 100. TEX. WATER DEV. BD., supra note 1, at 274–75. 

 101. Price, supra note 99. 
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administered is a function of the regulatory and statutory 

environment in which they exist.  The current regulatory and 

statutory environment tiers groundwater permit priorities, 

creates incentives for groundwater transportation, and 

disadvantages junior surface water rights holders with regard to 

surface-groundwater interactions.102  Consequently, groundwater 

emerges as a new senior water right in two relationships:     (1) 

groundwater-groundwater permittees and (2) surface-

groundwater permittees.  

A. Groundwater-Groundwater Permittees: Groundwater Priority 
and Operating-Limited Production Permits  

The joint planning process will produce a MAG quantity that 

districts will use to disseminate production water rights across 

the management area.103  With respect to groundwater rights, 

three general tiers of seniority emerge: (1) historical use permits, 

(2) operating and transport permits, and (3) limited-production 

permits.104  Historical or existing groundwater use permits are 

the first tier of permit seniority. They are basically 

grandfathered rights to continued groundwater production that 

districts may protect from subsequent restrictions.105  Because 

existing uses are not necessarily threatened by future 

restrictions, groundwater producers in operation during the 

historic use period that acquire permits have the most senior 

groundwater rights in a district.106  Historical use permits may 

be amended and historical use may be increased, but, by nature, 

they are largely retroactive and tied to the type of use existing 

during the historic period.  Accordingly, historic use permits, 

while senior to other permits, are relatively static with regard to 

the future apportionment of groundwater. Excepting historical 

uses, allocation of MAG will predominantly be accomplished 

through operating and transport permits issued by the district(s).   

Operating and transport permits are the second tier of 

permit seniority because they are issued for all uses beyond 

exempt and historical uses.107  If a MAG exists and a permit is 

administratively complete, then districts are required to issue 

permits for groundwater production up to the point that the total 

                                                                 
 102. TEX. WATER CODE ANN. §§ 11.085, 36.121–2.; see, e.g., FAYETTE COUNTY 

GROUNDWATER CONSERVATION DIST., supra note 63, at 22. 

 103. TEX. WATER CODE ANN. § 36.1132. 

 104. See, e.g., FAYETTE COUNTY GROUNDWATER CONSERVATION DIST., supra note 63, 

at 22. 

 105. TEX. WATER CODE ANN. § 36.113(e). 

 106. Id. 

 107. Id. § 36.113. 
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volume of permitted water equals the MAG.108  Districts are also 

generally precluded from restricting new or amended operating 

permits unless the restrictions are attached to all subsequent 

permits issued by the district.109  Permits for groundwater 

transport receive more scrupulous statutory treatment than 

operating permits, but the affect of the statute is largely the 

same.  Where there is a MAG, districts may not impose more 

restrictive conditions on transport permits than the district 

imposes on existing in-district users.110  Thus, where a MAG 

exists in adequate volumes, water users may acquire relatively 

unconditional groundwater rights to a portion of the total supply.  

However, as the MAG in a given management area approaches 

zero, districts will be more resistant to issuing operating and 

transport permits and more likely will issue limited-production 

permits.111 

The Water Code does not specifically cover limited-

production permits because limited-production permits are 

creatures of district rule promulgation.  Limited-production 

permits are essentially restricted operating permits or restricted 

amendments to operating or historical use permits.  Some 

districts classify them separately, while others lump them in 

with regular operating permits.112  While amendments to historic 

use permits may also be restricted, limited-operating permits are 

the most junior groundwater right because they are encumbered 

by restrictive conditions not imposed on other permits previously 

issued by the district.113  Limited-production permits are less 

desirable than most historic use, operating, or transport permits 

because quantity and reliability are compromised by conditional 

hindrances on the permit.114  

 The emergence of seniority in groundwater is primarily a 

function of timing and availability.  Timing is critical for historic 

or existing users because only water users in operation before the 

effective date of the period are afforded relatively unfettered 

                                                                 
 108. Id. § 36.1132. 

 109. TEX. WATER CODE ANN. § 36.113(e). 

 110. Id. § 36.121–22. 

 111. See, e.g., POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 

9, at 33, 68. 

 112. Compare FAYETTE COUNTY GROUNDWATER CONSERVATION DIST., supra note 63, 

at 26, 28, with POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 9, at 

32, 68. 

 113. Compare FAYETTE COUNTY GROUNDWATER CONSERVATION DIST., supra note 63, 

at 26, 28, with POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 9, at 

32, 68. 

 114. Compare FAYETTE COUNTY GROUNDWATER CONSERVATION DIST., supra note 63, 

at 26, 28, with POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 9, at 

32, 68. 
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access to groundwater.115  Timing is also critical for the other 

permittees because districts could adopt more restrictive 

amendments to their rules and management plans in order to 

limit groundwater production.  Permittees who are able to 

acquire their rights to groundwater production while there is 

adequate supply are less likely to be subject to changes in district 

regulatory sentiment.  District regulation of groundwater 

production is statutorily tethered to the MAG, and while timing 

is important to operating or transport permittees, availability is 

the operative element that determines seniority between them.116  

As the MAG in a given management area approaches exhaustion 

there will be fewer opportunities to acquire consistent access to 

large quantities of groundwater.  For production purposes, 

limited or restricted permits have little value because quantity or 

access may be compromised.  Because districts are more likely to 

impose restrictions on permits when availability decreases, 

permits acquired when large volumes of MAG exist have a better 

opportunity to secure reliable water supply. Accordingly, entities 

that permit their uses first will establish a level of seniority 

above subsequent permittees.    

B. Surface-Groundwater Permittees: Interbasin Transfers and 
Surface-Groundwater Interactions 

The Water Code does not explicitly address priority with 

respect to surface-groundwater uses.  In some respects, asserting 

that any seniority exists between the two is counterintuitive 

because they are treated as separate resources in the Water 

Code.117  Yet, statutory differences between surface-groundwater 

implicitly impart seniority on groundwater permittees through: 

(1) inconsistent water transfer provisions, and (2) surface-

groundwater interactions.        

Groundwater intended for transfer out of a district may not 

be prohibited solely on the basis that it is intended for export.118 

When reviewing a transfer, permit districts must be fair, 

impartial, and nondiscriminatory.119  The Water Code suggests 

that groundwater permittees at least have an opportunity to 

transport their water out of a district without significant adverse 

consequences to their water right.120  By contrast, surface water 

                                                                 
 115. Compare, Fayette COUNTY GROUNDWATER CONSERVATION DIST., supra note 63, 

at 22, with POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 9, at 31. 

 116. TEX. WATER CODE ANN. § 36.1132. 

 117. See TEX. WATER CODE ANN. §§ 11, 36. 

 118. Id. § 36.122(q).   
 119. Id.  
 120. Id. 
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rights intended for transfer out of a river basin are specifically 

made junior in priority to all water rights in the basin upon 

application for transfer.121  Because junior surface water rights 

are the first to be restricted in a drought, surface water rights 

intended for transport immediately decrease their reliability.122  

The statutory dichotomy between surface water and groundwater 

advantages groundwater permittees over surface water 

permittees and suggests that the groundwater right might be 

viewed as the senior or superior water right.  As a practical 

example, an entity that must import additional water supply 

from either an aquifer or a river basin would logically seek 

groundwater rights from districts with adequate MAG before 

looking to surface water permits that lose priority upon 

application for transfer.  The interbasin transfer provision in the 

Water Code clearly affects surface water rights holders’ ability to 

transfer their water right out of the basin, and less clear is the 

extent to which some surface water rights will be impacted by 

regional groundwater production and surface-groundwater 

interactions.123 

The development of DFCs in management areas could 

potentially threaten junior surface water rights holders where 

collective pumping and surface-groundwater water interactions 

decrease surface supplies.124  DFCs and MAG are largely adopted 

to manage aquifer utilization and depletion, and DFCs are also 

used to protect springflows.125  The MAG calculated from 

approved DFCs is required to be fully permitted by districts, and 

studies indicate that increased groundwater production at the 

local and regional level can decrease stream yields.126  Reductions 

in stream yields could adversely impact the junior surface water 

rights holders because more senior rights holders can call water 

away from them in times of shortage.127  Thus, collective 

groundwater permittees over a management area, including 

municipal water providers, could theoretically acquire new water 

supplies at the expense of junior surface water permittees by 

drawing water from aquifers that may otherwise feed rivers.128  

                                                                 
 121. TEX. WATER CODE ANN. § 11.085. 

 122. KAISER, supra note 15, at 20; see e.g., Press Release, Tex. Comm’n on Envtl. 

Quality, TCEQ Restricts Junior Water Rights (Aug. 13, 2009). 
 123. TEX. WATER CODE ANN. § 11.085; U.S. GEOLOGICAL SURVEY, supra note 74, at 

14. 

 124. U.S. GEOLOGICAL SURVEY, supra note 74, at 14.  

 125. TEX. WATER CODE ANN. §§ 36.108, 36.1132. 

 126. Id. § 36.1132; MACE ET AL., SURFACE AND GROUNDWATER, supra note 79, at 2–3; 

U.S. GEOLOGICAL SURVEY, supra note 74, at 14. 

 127. E.g., Press Release, Tex. Comm’n on Envtl Quality, supra note 122. See also 

KAISER, supra note 15, at 20.  

 128. See U.S. GEOLOGICAL SURVEY, supra note 74, at 14. 
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This apparent advantage of groundwater permits over junior 

surface water appropriators suggests that the groundwater right 

may be the senior, or at least preferable, permit where surface-

groundwater interactions are present.  If surface water rights 

holders can establish a legally defined interest in groundwater, 

they can attempt to protect their rights by challenging the 

reasonableness of a management area’s DFCs through a petition 

to the TWDB.129  A ―legally defined interest in groundwater‖ 

encompasses those who ―own land or groundwater rights in the 

district, [have] a legal interest in a well in the district, [have] 

authorization from the district to produce groundwater, or 

otherwise [have] an interest in groundwater in the district as 

granted by court order or judgment.‖130  This definition does not 

address surface water rights interests or surface-groundwater 

interactions.  A plain meaning statutory interpretation would 

indicate that surface water permittees lack adequate standing to 

petition TWDB.  Despite these omissions, junior surface rights 

holders could conceivably acquire standing through a district, 

landowner, or court order.131  

As petitioners, surface permittees must ―provide evidence 

that the districts did not establish a reasonable desired future 

condition of the groundwater resources in the groundwater 

management area.‖132  Studies that demonstrate dramatic and 

unreasonable impacts on surface water permittees under the 

proposed conditions could provide sufficient evidence for the 

TWDB to seek a change in the DFC.133  Until management areas 

submit their DFCs and water availability models exist for river 

basins in those management areas, the impact of DFCs on junior 

surface water rights holders may be unclear.  A critical policy 

question is whether any adverse impact on surface water rights 

is reasonable.  

Because regional groundwater production can have adverse 

effects on surface water availability,134 the permissible impact on 

surface rights should be established to resolve a seemingly 

inevitable conflict.  Without additional clarity from policymakers, 

DFCs and surface-groundwater interactions could negatively 

impact junior water rights holders.  As such, municipal water 

providers could rationally attach a degree of uncertainty to junior 

surface water rights permits.  Statutory differences or omissions 

                                                                 
 129. TEX. WATER CODE ANN. § 36.108(l). 

 130. 31 TEX. ADMIN. CODE § 356.2(17) (2009). 

 131. Id. 
 132. TEX. WATER CODE ANN. § 36.108(l). 

 133. Id. § 36.108(m)–(n). 

 134. U.S. GEOLOGICAL SURVEY, supra note 74, at 14. 
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with respect to transportation and surface-groundwater 

interactions arguably illustrate the emergence of groundwater as 

a new senior, possibly preferable, water right.135  Accordingly, 

municipal water providers might begin to look into the well for a 

new type of senior water right to meet their demand for supply.  

IV. CONCLUSION 

Statewide water demand will likely require a rise in 

groundwater utilization. Municipal use demand through the year 

2060 is projected to climb the sharpest among all water uses.136  

The increased demand for new water will cause municipal water 

providers to look to groundwater as a solution to their supply 

deficiencies.  In the current regulatory and statutory 

environment, groundwater rights emerge as a new type of senior 

water right in two primary relationships: (1) groundwater-

groundwater permittees and (2) surface-groundwater permittees.  

DFCs developed and approved in the joint planning process, 

and full permit allocation of the MAG in a management area, will 

create separate classes of groundwater rights permittees.  

Seniority between groundwater permittees will be distinguished 

by the conditions set on the permits.  Relatively unrestricted 

production permits acquired where adequate MAG exists are 

arguably senior to limited-production permits because they lack 

the same encumbrances.137  Until MAG approaches exhaustion, 

there will be ample opportunities to acquire relatively 

unrestricted permits for entities with the demand for new water 

supply and the means to produce it. Therefore, it follows that 

municipal water providers, with the demand and the means to 

produce earliest, have an opportunity to acquire new senior 

water rights to groundwater supplies.  Municipal water providers 

recognize groundwater’s potential for future water supply, and 

several municipal groundwater transport projects are projected 

by the 2007 State Water Plan which excludes the private entities 

currently seeking the same.138  

Statutory treatment of surface water transfers and surface-

groundwater interactions create additional opportunities for new 

senior water right acquisition because the Water Code protects 

groundwater intended for transportation as well as advantages 

                                                                 
 135. See TEX. WATER CODE ANN. §§ 11.085, 36.121–22. 

 136. TEX. WATER DEV. BD., supra note 1, at 248.  

 137. See e.g., FAYETTE COUNTY GROUNDWATER CONSERVATION DIST., supra note 63, 

at 28; POST OAK SAVANNAH GROUNDWATER CONSERVATION DIST., supra note 9, at 68. 

 138. TEX. WATER DEV. BD., supra note 1, at 274–75.  See also Asher Price, supra note 

99.   
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groundwater where surface-groundwater interactions exist.139  

The Water Code functionally precludes intrabasin transport of 

surface water because it strips the seniority surface water permit 

down to the lowest level in the basin.140  By stark contrast, 

groundwater intended for transport is statutorily shielded from 

such discrimination.141  The protected character of transport 

permittees suggests groundwater rights for supply intended for 

transport are senior, or at least preferable, to surface water.  

Additionally, groundwater rights may be considered senior to 

junior surface water holders.  The Water Code omits language 

that acknowledges surface-groundwater interactions, and it 

likewise is ambiguous as to what extent adverse impacts on 

surface water rights are reasonable.  Currently, surface water 

rights holders must prove DFCs will have an unreasonable effect 

on their rights.142  Until DFCs are submitted and water models 

are created that account for surface-groundwater interactions, 

impacts on junior surface water rights will largely remain an 

enigma.  Thus, where regional groundwater production of MAG 

collectively draws down surface yields through hydrogeological 

interactions, the groundwater right is arguably the senior right.  

Absent statutory clarifications and evidentiary data, junior 

surface water rights are at risk of watching their water supply 

disappear into the well.  The current statutory and regulatory 

environment creates a new class of priority-based groundwater 

rights and implicitly advantages groundwater rights for 

transportation as well as where surface-groundwater interact.    
 

 

                                                                 
 139. TEX. WATER CODE ANN. §§ 11.085, 36.121–22. 

 140. Id. § 11.085. 

 141. Id. § 36.121–22. 

 142. Id. §§ 11.041, 11.131(c). 


